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Item 3.03 Material Modification to Rights of Security Holders.
 

To the extent required by Item 3.03 of Form 8-K, the information set forth under Item 5.03 of this Current Report on Form 8-K is incorporated by
reference into this Item 3.03.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 

The 2023 Annual Meeting of Stockholders of HighPeak Energy, Inc. (the “Company”) was held on June 1, 2023, (the “Annual Meeting”). At the
Annual Meeting, the stockholders approved the Second Amended & Restated Certificate of Incorporation of HighPeak Energy, Inc. (the “A&R Charter”).
The A&R Charter was filed with the office of the Secretary of State of the State of Delaware on June 1, 2023, and became effective upon filing. The A&R
Charter amends the Company’s Amended & Restated Certificate of Incorporation of HighPeak Energy, Inc. to adopt limitations on the liability of the
officers of the Company similar to those that currently exist for the directors, as permitted by the Delaware General Corporation Law. A description of the
A&R Charter is described in more detail in the section titled, “Proposal Two—Adoption and Approval of the Second Amended & Restated Certificate of
Incorporation of HighPeak Energy, Inc.” in the Company’s definitive proxy statement for the Annual Meeting, which was filed with the U.S. Securities and
Exchange Commission on April 19, 2023 (the “Proxy Statement”), and such description is incorporated herein by reference.
 

The foregoing description of the A&R Charter does not purport to be complete and is qualified in its entirety by the full text of the A&R Charter, which
is filed as Exhibit 3.1 to this Current Report on Form 8-K and incorporated into this Item 5.03 by reference.
 
Item 5.07 Submission of Matters to a Vote of Security Holders.
 

At the Annual Meeting, the stockholders of the Company (i) elected three Class C director nominees to the Board of Directors to serve for a term of
three years expiring at the Company’s annual meeting of stockholders to be held in 2026 and until his or her successor is elected and qualified or until the
earlier of death, resignation of removal, (ii) adopted and approved the A&R Charter to adopt limitations on the liability of the officers of the Company
similar to those that currently exist for the directors and (iii) ratified the appointment of Weaver and Tidwell, L.L.P. as the Company’s independent
registered public accounting firm for the fiscal year ending December 31, 2023. The voting results for each proposal were as follows:
 
  1. To elect the three Class C director nominees to the Board of Directors:
 
  For Withheld Broker Non-Votes
Jack Hightower 93,473,228 1,046,526 9,063,173
Jason A. Edgeworth 93,228,683 1,291,071 9,063,173
Larry C. Oldham 94,168,565 351,189 9,063,173
 

  2. To adopt and approve the A&R Charter to adopt limitations on the liability of the officers of the Company similar to those that currently exist for
the directors:

 
For Against Abstain Broker Non-Votes

93,353,493 1,101,831 64,430 9,063,173
 

  3. To ratify the appointment of Weaver and Tidwell, L.L.P. as the Company’s independent registered public accounting firm for the fiscal year
ending December 31, 2023:

 
For Against Abstain

103,521,659 38,909 22,359
 
Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibits.
Exhibit
Number   Description

3.1   Second Amended & Restated Certificate of Incorporation of HighPeak Energy, Inc.
104   Cover page Interactive Data File (formatted as inline XBRL).
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

 
  HIGHPEAK ENERGY, INC.  
       
Date: June 2, 2023      
  By: /s/ Steven W. Tholen  
  Name: Steven W. Tholen  
  Title: Chief Financial Officer  
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Exhibit 3.1
 

SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF

HIGHPEAK ENERGY, INC.
 

HighPeak Energy, Inc., a corporation existing under the laws of the State of Delaware (the “Corporation”), hereby certifies as follows:
 

1.    The Corporation’s original Certificate of Incorporation (the “Original Certificate of Incorporation”) was filed in the office of the Secretary of
State of the State of Delaware on October 29, 2019;
 

2.    The First Amended and Restated Certificate of Incorporation (the “First Amended and Restated Certificate of Incorporation”) was filed in
the office of the Secretary of State of the State of Delaware on August 21, 2020;
 

3.       This Second Amended and Restated Certificate of Incorporation (this “Amended and Restated Certificate of Incorporation”) restates and
amends the First Amended and Restated Certificate of Incorporation; and
 

4.    This Amended and Restated Certificate of Incorporation was duly adopted in accordance with the applicable provisions of Sections 103, 228,
242 and 245 of the General Corporation Law of the State of Delaware (“DGCL”);
 

5.    This Amended and Restated Certificate of Incorporation shall be effective on the date of filing with the Secretary of State of Delaware; and
 

6.    The text of the First Amended and Restated Certificate of Incorporation is hereby amended and restated to read, in full, as follows:
 

FIRST: The name of the Corporation is HighPeak Energy, Inc.
 

SECOND: The registered office of the Corporation is to be located at c/o Capitol Services, Inc., 108 Lakeland Ave. Dover, Delaware 19901, Kent
County. The name of its registered agent at that address is Capitol Services, Inc.
 

THIRD: The purpose of the Corporation shall be to engage in any lawful act or activity for which corporations may be organized under the DGCL.
 

FOURTH: The total number of shares of all classes of capital stock which the Corporation shall have authority to issue is 610,000,000 shares,
consisting of (a) 600,000,000 shares of common stock, par value $0.0001 per share (“Common Stock”), and (b) 10,000,000 shares of Preferred Stock, par
value of $0.0001 per share (“Preferred Stock”).
 

A.      Preferred Stock. The Board of Directors is expressly granted authority to issue shares of the Preferred Stock, in one or more series, and to fix
for each such series such voting powers, full or limited, and such designations, preferences and relative, participating, optional or other special rights and
such qualifications, limitations or restrictions thereof as shall be stated and expressed in the resolution or resolutions adopted by the Board of Directors
providing for the issue of such series (a “Preferred Stock Designation”) and as may be permitted by the DGCL. The number of authorized shares of
Preferred Stock may be increased or decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a
majority of the voting power of all of the then outstanding shares of the capital stock of the Corporation entitled to vote generally in the election of
directors, voting together as a single class, without a separate vote of the holders of the Preferred Stock, or any series thereof, unless a vote of any such
holders is required pursuant to any Preferred Stock Designation.
 
There shall be no limitation or restriction on any variation between any of the different series of Preferred Stock as to the designations, preferences and
relative, participating, optional or other special rights, and the qualifications, limitations or restrictions thereof; and the several series of Preferred Stock
may, except as otherwise expressly provided in this Article, vary in any and all respects as fixed and determined by the resolution or resolutions of the
Board of Directors, providing for the issuance of the various series; provided, however, that all shares of any one series of Preferred Stock shall have the
same designation, preferences and relative participating, optional or other special rights and qualifications, limitations and restrictions.
 

 



 
 

B.       Common Stock.
 

(a)       The holders of shares of Common Stock shall be entitled to one vote for each such share on each matter properly submitted to the
stockholders on which the holders of shares of Common Stock are entitled to vote. Except as otherwise required by law or this Amended and
Restated Certificate of Incorporation (including any Preferred Stock Designation), at any annual or special meeting of the stockholders the Common
Stock shall have the exclusive right to vote for the election of directors and on all other matters properly submitted to a vote of the stockholders.
Notwithstanding the foregoing, except as otherwise required by law or this Amended and Restated Certificate of Incorporation (including a Preferred
Stock Designation), holders of Common Stock shall not be entitled to vote on any amendment to this Amended and Restated Certificate of
Incorporation (including any amendment to any Preferred Stock Designation) that relates solely to the terms of one or more outstanding series of
Preferred Stock if the holders of such affected series are entitled, either separately or together with the holders of one or more other such series, to
vote thereon pursuant to this Amended and Restated Certificate of Incorporation (including any Preferred Stock Designation.)

 
(b)    Subject to the rights of the holders of Preferred Stock, the holders of shares of Common Stock shall be entitled to receive such dividends

and other distributions (payable in cash, property or capital stock of the Corporation) when, as and if declared thereon by the Board from time to
time out of any assets or funds of the Corporation legally available therefor and shall share equally on a per share basis in such dividends and
distributions.

 
(c)     In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after payment or provision for

payment of the debts and other liabilities of the Corporation, and subject to the rights of the holders of Preferred Stock in respect thereof, the holders
of shares of Common Stock shall be entitled to receive all the remaining assets of the Corporation available for distribution to its stockholders,
ratably in proportion to the number of shares of Common Stock held by them.

 
FIFTH: The Board of Directors shall be divided into three classes: Class A, Class B and Class C. The number of directors in each class shall be as

nearly equal as possible. The initial term of office for the directors in Class A shall expire at the first Annual Meeting of Stockholders following the
effectiveness of this Amended and Restated Certificate of Incorporation; the initial term of office for the directors in Class B shall expire at the second
Annual Meeting of Stockholders following the effectiveness of this Amended and Restated Certificate of Incorporation; and the initial term of office for the
directors in Class C shall expire at the third Annual Meeting of Stockholders following the effectiveness of this Amended and Restated Certificate of
Incorporation. At each Annual Meeting of Stockholders following the effectiveness of this Amended and Restated Certificate of Incorporation, directors
elected to succeed those directors whose terms expire shall be elected to hold office for a three-year term and until the election and qualification of their
respective successors in office. Except as the DGCL may otherwise require and subject to the then-applicable terms of the Stockholders’ Agreement, among
the Corporation and certain of its stockholders, dated as of August 21, 2020, as it may be amended, restated, supplemented and otherwise modified from
time to time, in the interim between Annual Meetings of Stockholders or Special Meetings of Stockholders called for the election of directors and/or the
removal of one or more directors and the filling of any vacancy in that connection, newly created directorships and any vacancies in the Board of Directors,
including unfilled vacancies resulting from the removal of directors for cause, may be filled by the vote of a majority of the remaining directors then in
office, although less than a quorum (as defined in the Corporation’s bylaws), or by the sole remaining director. All directors shall hold office until the
expiration of their respective terms of office or, if earlier, their respective death, resignation or removal and until their successors shall have been elected
and qualified. A director elected to fill a vacancy resulting from the death, resignation or removal of a director shall serve for the remainder of the full term
of the director whose death, resignation or removal shall have created such vacancy and until his successor shall have been elected and qualified. In case of
any increase or decrease, from time to time, in the number of directors, the number of directors in each class shall be apportioned as nearly equal as
possible. The Board of Directors is authorized to assign members of the Board of Directors already in office, or those filling vacancies resulting from an
increase in the size of the Board of Directors, to Class A, Class B, or Class C, with such assignment to become effective, with respect to members of the
Board of Directors already in office, as of the initial effectiveness of this Amended and Restated Certificate of Incorporation, and, with respect to members
filling vacancies resulting from an increase in the size of the Board of Directors, upon such appointment or election, as applicable.
 

 



 
 

SIXTH: The following provisions are inserted for the management of the business and for the conduct of the affairs of the Corporation, and for
further definition, limitation and regulation of the powers of the Corporation and of its directors and stockholders:
 

A.    Except as otherwise required by the DGCL or as provided in this Amended and Restated Certificate of Incorporation (including any Preferred
Stock Designation), the business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors.
 

B.    Election of directors need not be by ballot unless the bylaws of the Corporation so provide.
 

C.     The Board of Directors shall have the power, without the assent or vote of the stockholders, to make, adopt, alter, amend, change, add to or
repeal the bylaws of the Corporation.
 

D.    Except as may be otherwise provided for or fixed pursuant to this Amended and Restated Certificate of Incorporation (including any Preferred
Stock Designation) relating to the rights of the holders of any outstanding series of Preferred Stock, any action required or permitted to be taken by the
stockholders of the Corporation must be effected by a duly called annual or special meeting of such stockholders and may not be effected by written
consent of the stockholders; provided, however, that prior to the first date on which the Sponsor Group (as defined herein) and their respective successors
and Affiliates (as defined herein) cease collectively to have beneficial ownership (directly or indirectly) of more than 50% of the outstanding shares of
Common Stock, any action required or permitted to be taken by the stockholders of the Corporation that is approved in advance by the Board may be
effected without a meeting, without prior notice and without a vote of stockholders, if a consent or consents in writing, setting forth the action so taken, is
or are signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such
action at a meeting at which all shares entitled to vote thereon were present and voted. The term “beneficial ownership” shall be determined in accordance
with Rule 13d-3 promulgated under the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
 
SEVENTH: A. A director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director, except for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (iii) under Section 174 of the DGCL, or (iv) for any
transaction from which the director derived an improper personal benefit. If the DGCL is amended to authorize corporate action further eliminating or
limiting the personal liability of directors, then the liability of a director of the Corporation shall be eliminated or limited to the fullest extent permitted by
the DGCL, as so amended. Any repeal or modification of this paragraph A by the stockholders of the Corporation shall not adversely affect any right or
protection of a director of the Corporation with respect to events occurring prior to the time of such repeal or modification.
 

B. An officer of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty
as an officer, except to the extent such exemption from liability or limitation is not permitted under the DGCL as the same exists or may hereafter be
amended. Any amendment, modification or repeal of the foregoing sentence shall not adversely affect any right or protection of an officer of the
Corporation hereunder in respect of any act or omission occurring prior to the time of such amendment, modification or repeal.

 
C. The Corporation, to the full extent permitted by Section 145 of the DGCL, as amended from time to time, shall indemnify all persons whom it may
indemnify pursuant thereto. Expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal, administrative, or
investigative action, suit or proceeding for which such officer or director may be entitled to indemnification hereunder shall be paid by the Corporation
in advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking by or on behalf of such director or officer to repay
such amount if it shall ultimately be determined that he is not entitled to be indemnified by the Corporation as authorized hereby.

 
 



 
 

EIGHTH: A. Unless the Corporation consents in writing to the selection of an alternative forum, and to the fullest extent permitted by law and
subject to applicable jurisdictional requirements, the Court of Chancery of the State of Delaware shall be the sole and exclusive forum for any stockholder
(including a beneficial owner) to bring (i) any derivative action or proceeding as to which the DGCL confers jurisdiction upon the Court of Chancery, (ii)
any action asserting a claim of breach of a fiduciary duty owed by any director, officer or other employee of the Corporation to the Corporation or the
Corporation’s stockholders in such capacity, (iii) any action asserting a claim against the Corporation, its directors, officers or employees arising pursuant
to any provision of the DGCL or this Amended and Restated Certificate of Incorporation or the Corporation’s bylaws, or (iv) any action asserting a claim
against the Corporation, its directors, officers or employees governed by the internal affairs doctrine, except for, as to each of (i) through (iv) above, any
claim as to which the Court of Chancery determines that there is an indispensable party not subject to the jurisdiction of the Court of Chancery (and the
indispensable party does not consent to the personal jurisdiction of the Court of Chancery within ten days following such determination), which is vested in
the exclusive jurisdiction of a court or forum other than the Court of Chancery, or for which the Court of Chancery does not have subject matter
jurisdiction.
 

B.    If any action the subject matter of which is within the scope of Section A immediately above is filed in a court other than the Court of Chancery
(or, if the Court of Chancery does not have jurisdiction, another state court or a federal court located within the State of Delaware) (a “Foreign Action”) in
the name of any stockholder, such stockholder shall be deemed to have consented to (i) the personal jurisdiction of the state and federal courts located
within the State of Delaware in connection with any action brought in any such court to enforce Section A immediately above (an “Foreign Enforcement
Action”) and (ii) having service of process made upon such stockholder in any such Foreign Enforcement Action by service upon such stockholder’s
counsel in the Foreign Action as agent for such stockholder.
 

C.    If any provision or provisions of this Article EIGHTH shall be held to be invalid, illegal or unenforceable as applied to any person or entity or
circumstance for any reason whatsoever, then, to the fullest extent permitted by law, the validity, legality and enforceability of such provisions in any other
circumstance and of the remaining provisions of this Article EIGHTH (including, without limitation, each portion of any sentence of this Article EIGHTH
containing any such provision held to be invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) and the application of
such provision to other persons or entities and circumstances shall not in any way be affected or impaired thereby. Any person or entity purchasing or
otherwise acquiring any interest in shares of capital stock of the Corporation shall be deemed to have notice of and consented to the provisions of this
Article EIGHTH.
 

NINTH: A. In recognition and anticipation that (i) certain directors, principals, and officers of HighPeak Energy Partners, LP, HighPeak Pure
Acquisition, LLC, HighPeak Energy Partners II, LP, HighPeak Energy Partners III, LP, HighPeak Warrant, LLC and their Affiliates (as defined below) (the
“Sponsor Group”) may serve as directors or officers of the Corporation, (ii) the Sponsor Group and their respective Affiliates may now engage and may
continue to engage in the same or similar activities or related lines of business as those in which the Corporation, directly or indirectly, may engage and/or
other business activities that overlap with or compete with those in which the Corporation, directly or indirectly, may engage, and (iii) members of the
Board who are not employees of the Corporation (“Non-Employee Directors”) and their respective Affiliates may now engage and may continue to
engage in the same or similar activities or related lines of business as those in which the Corporation, directly or indirectly, may engage and/or other
business activities that overlap with or compete with those in which the Corporation, directly or indirectly, may engage, the provisions of this Article
NINTH are set forth to regulate and define the conduct of certain affairs of the Corporation with respect to certain classes or categories of business
opportunities as they may involve the Sponsor Group, the Non-Employee Directors or their  respective Affiliates and the powers, rights, duties and
liabilities of the Corporation and its directors, officers and stockholders in connection therewith.
 

 



 
 

B.       None of (i) any Sponsor Group member or any of its Affiliates or (ii) any Non-Employee Director or his or her Affiliates (the Persons (as
defined below) identified in (i) and (ii) above being referred to, collectively, as “Identified Persons” and, individually, as an “Identified Person”) shall
have any duty to refrain from directly or indirectly (x) engaging in a corporate opportunity in the same or similar business activities or lines of business in
which the Corporation or any of its Affiliates proposes to engage or (y) otherwise competing with the Corporation, and, to the fullest extent permitted by
the DGCL, no Identified Person shall (A) be deemed to have acted in bad faith or in a manner inconsistent with the best interests of the Corporation or its
stockholders or to have acted in a manner inconsistent with or opposed to any fiduciary duty to the Corporation or its stockholders or (B) be liable to the
Corporation or its stockholders for breach of any fiduciary duty, in each case, by reason of the fact that such Identified Person engages in any such
activities. The Corporation hereby renounces any interest or expectancy in, or in being offered an opportunity to participate in, any business opportunity
which may be a corporate opportunity for an Identified Person and the Corporation or any of its Affiliates, except as provided in paragraph C of this Article
NINTH. In the event that any Identified Person acquires knowledge of a potential transaction or other business opportunity which may be a corporate
opportunity for itself or himself and the Corporation or any of its Affiliates, such Identified Person shall have no duty to communicate or offer such
transaction or other business opportunity to the Corporation or any of its Affiliates and, to the fullest extent permitted by the DGCL, shall not (A) be
deemed to have acted in bad faith or in a manner inconsistent with the best interests of the Corporation or its stockholders or to have acted in a manner
inconsistent with or opposed to any fiduciary duty to the Corporation or its stockholders or (B) be liable to the Corporation or its stockholders for breach of
any fiduciary duty as a stockholder, director or officer of the Corporation, in each case, by reason of the fact that such Identified Person pursues or acquires
such corporate opportunity for itself or himself, or offers or directs such corporate opportunity to another Person.
 

C.        The Corporation does not renounce its interest in any corporate opportunity offered to any Non-Employee Director (including any Non-
Employee Director who serves as an officer of this Corporation) if such opportunity is expressly offered to such person solely in his or her capacity as a
director or officer of the Corporation and the provisions of paragraph B of this Article NINTH shall not apply to any such corporate opportunity.
 

D.    In addition to and notwithstanding the foregoing provisions of this Article NINTH, a corporate opportunity shall not be deemed to be a potential
corporate opportunity for the Corporation if it is a business opportunity that the Corporation is not financially able or contractually permitted or legally able
to undertake, or that is, from its nature, not in the line of the Corporation’s business or is of no practical advantage to it or that is one in which the
Corporation has no interest or reasonable expectancy.
 

E.    For purposes of this Article NINTH, (i) “Affiliate” shall mean (A) in respect of any member of the Sponsor Group, any Person that, directly or
indirectly, is controlled by such member of the Sponsor Group, controls such member of the Sponsor Group or is under common control with such member
of the Sponsor Group and shall include any principal, member, director, partner, shareholder, or officer, of any of the foregoing (other than the Corporation
and any entity that is controlled by the Corporation), (B) in respect of a Non-Employee Director, any Person that, directly or indirectly, is controlled by
such Non-Employee Director (other than the Corporation and any entity that is controlled by the Corporation) and (C) in respect of the Corporation, any
Person that, directly or indirectly, is controlled by the Corporation; and (ii) “Person” shall mean any individual, corporation, general or limited partnership,
limited liability company, joint venture, trust, association or any other entity.
 

F.        To the fullest extent permitted by law, any Person purchasing or otherwise acquiring any interest in any shares of capital stock of the
Corporation shall be deemed to have notice of and to have consented to the provisions of this Article NINTH.
 

TENTH: The Corporation reserves the right at any time and from time to time to amend, alter, change or repeal any provision contained in this
Amended and Restated Certificate of Incorporation (including any Preferred Stock Designation), and other provisions authorized by the laws of the State of
Delaware at the time in force that may be added or inserted, in the manner now or hereafter prescribed by this Amended and Restated Certificate of
Incorporation and the DGCL; and, except as set forth in Article SEVENTH, all rights, preferences and privileges of whatever nature herein conferred upon
stockholders, directors or any other persons by and pursuant to this Amended and Restated Certificate of Incorporation in its present form or as hereafter
amended are granted subject to the right reserved in this Article TENTH.

 
 



 
 

IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated Certificate of Incorporation to be signed by an authorized officer
the 1st day of June, 2023.
 
 
  HIGHPEAK ENERGY, INC.  
       
       
  By: /s/ Jack Hightower  
  Name:  Jack Hightower  
  Title: Chief Executive Officer  
 
 
 
 


